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COMPTROLLER GENERAL ET AL. VS. EMERSON 
Supreme Court of the District of Columbia 


Thomas H. PZmerson, tlaixtiff 


vs. 


J. Raymond McCarl, CoMn'RoixER Gener:VL of 
the United States, D\vi<rlit F. Davis, Secretary ( 
of War, and Kenzie'W. Walker, Chief of 
Finance, United States Army, defendants 


Equity So. 47803 


United States of Amerk'a, | 

District of Columbia. i 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the followiiiir papers were filed and jproceed- 
in^s had in the above-entitled cause to wit: | 

i 

1 In the Supreme Court of the District of Columbiq. 


Equity ]J(o. 47803 


Thomas H. Emerson, plaintiff 

vs. 

J. Raymond McCarl, Comi^'froller General of 
the United States, Dwight F. Davis, Secretary 
of War, and Kenzie W. Walker, Chief of 
Finance, United States Army, defendants 

i 

I 

Bill of complaint \ 

i 

( 

I'ileJ December 22, 1927 I 

I 

i 

The plaintiff, Thomas H. Emerson, respectfully shows! to this 
court as follows: I 

1. That he is a citizen of the United States, a major of eiigineers, 
stationed at the United States Engineer Office, Mobile, Alabama. 

That the defendant, J. Raymond McCarl, is a citizen of the United 
States, is Comptroller General of the United States, and rebides in 
the District of Columbia. I 

That the defendant, Dwight F. Davis, is a citizen of the| United 
States, is Secretary of War. and resides in the District of Cdlumbia. 

That the defendant. Kenzie W. Walker, is a citizen of the; United 
States, is a major general and Chief of Finance of the United 
States Army. | 

2. That for several years the j)laintiff has been and is now an 

officer in the Armv of the United States and is now a major 
2 of Engineer Corps, stationed at Mobile, Alabama. 

3. That as such officer of the Army, plaintiff is entitled to 
be paid by law certain pay and allowances appropriated and pre¬ 
scribed bv acts of Conirress anti that his regular pav and allowances 
have been paid to him up to and including the month of April, 1925; 
that the money for the pay ment of plaintiffs pay and allowances has 
' been.appropriatecHmfris now availaTde and has been turned pver to 
the officer charged with the i)ayment to the plaintiff of his regular 
pay and allowances. ; 

4. That sometime prior to April, 1925, the defendant, J. Riiymond 
McCarl, Comptroller General of the United States, pretending to 
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act within the function of his office, raised ajrainst the plaintiff a 
charge of indebtedness to the United States in a certain sum in excess 
of $910.20. representing an alleged overpayment to plaintiff of de¬ 
pendent mother allowances for the j)eriod July 1. 1023. to June 30. 
1024: on December 1024. defendant Kenzie W. Walker. Chief of 
Finance. U. S. Arniv. recommended to the Secretary of War that 
plaintiff's jxiy be stopped in the amount of $035.33 to offset stiid 
alleged overpayment at the rate of $50 per month until the whole 
of said amount be refunded: on l)eceml)er 10. 1024. said recommen¬ 
dation was a])proved by order of the defendant. Dwight F. Davis, 
Secretary of War: and on April 20. 1025, the defendant, Kenzie W. 
Walker, Chief of Finance, ordered the tinance officer whose (.liitv it 
was to pay plaintiff to withhold the said amount of $035.33 from 
plaintiff's pay at the rate of $50 per month. (Copy of said recom¬ 
mendation. approval, and order of collection is attached hereto and 
made a part hereof as plaintiff's Exhibit “A "). 

3 5. Accordiiigl\', ’oeginning witli the pay month of April, 
1025, the sum of $5(i has been withlield from the plaintiff's 

^])ay and allowances up to and including the month of September, 
102G, the sum of $12.53 was withlu‘ld foi* the month of October, 102G. 
and an additional sum of $(>.07 was withheld to cover an alleged 
error in calculation of the finance officer, making a total sum of 
$010.20 which s;iid sum has been withh(‘id from plaintiff's pay and 
allowances pursuant to said action of the said defendants. 

6. Plaintiff is not indebted to the United States in the sum of 
$035.33 or any oilier sum. and the withholding of his pay and allow¬ 
ances as set out herein has been and is without his consent and over 
his {)rot(‘si. 

7. Plaintiff is advised that he is entitled to receive his full ])ay and 
allowances as {)rovided and approjiriated by Congress: that the 
defendants have not nor has any of them the right or authority 
to withhold or direct the withholding of his ])ay and allowances as 
an officer of tlie Armv or to set off anv part thereof against the 
said claim of indebt(‘dness to tlie United States as arising on account 
of alleged over])ayments in pay and allowanc(‘s set wp against him 
bv the defendant. J. Raymond McCai’l: that the defendant, Dwight 

F. Davis. Secretary of War. was and is without right or authority 

* ^ « 

to withhold or to order or direct the withholding of i)laintiff's pay 
and allowances or any part of them: that the defendant. Kenzie W. 
Walker, Chief of Fi'ance. United States Armv. was and is without 

ft 

right or authority to advise oi- recommend that the Secretary of War 
withhold or direct the withholding of plaintiff's ])ay and allowances, 
or any part thereof, or to order or direct any disbursing officer or 
other officer in the Finance Department to withhold plain- 

4 tiff's pay and allowances, or any part thereof, or in any man¬ 
ner to interfere with the prompt ])ayment thereof: that the 

actions of the defendants. J. Raymond ^I(‘Carl. Dwight F. Davis, and 
Kenzie W. Walker, in interfering with the disbursing officer charged 
with the duty of paying to the plaintiff his regular ])ay and allow¬ 
ances and the refusal of the disbursing officer to pav the same to 
plaintiff are unlawful invasions of the rights of the plaintiff, result¬ 
ing in irreparable injury to him against which he has no adequate 
and complete remedy save and except in a court of equity. 
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Wherefore, the plaintiff i)rays as follows: [ 

1. That the process of this court issue to each of the (ilefendants 
requiriniz liim to apj)ear and answer this bill. i 

'2. d'hat the defendants. J. Raymond McCarl. Comptroll^M* General 
of the United States. Dwiirht F. Davis. Secretary of War. and 
Kenzie W. Walk(‘r. Cliief of Finance. United States Ariiuy. be re¬ 
strained and enjoined pendente lite. and permanently u])oh the final 
hearing of this cause, from and ajfainst nny and all interference with 
the disbursing officer charged witli the duty of payinji to the plain- 
tifi' his rcirulai* pay and allowances or any other disbursing officer 
of the United States Army, to prevent the j)aymeiit to the plaintiff 
of liis reirular pay and allowances, and from causin<r the withholding 
bv said disbursinir officer, or anv other disbursing officCi- of the 
I nited States Army of any part of plaintiff's pay and ijllowances 
for the purpose of satisfying or liquidating the aforesaild alleged 
claim of iiulebtedness of set up against the plaintiff as set 

forth lierein as arising on account of alleged overpayments in 
allowances for dependent mother. j 

Tliat the defendants. J. Raymond ^IcCarl. Dwight F. Davis, 
and Kenzie W. Walker, lx* enjoined and commanded to pay to the 
])laintiff the said sum of $019.20 withheld from ])laintirffs lawful 
pay and allowances as herein sot forth, and to continiu* to pay 
o or cause to be ])aid to the ]daintiff his regular pay and allow¬ 
ances in the usual and customarv manner in which officers of 

%- I 

the Army are ])aid. i 

4. That a rule issue to the defendants and each of them requiring 
them and each of them to a])pear at the time fixe<] therein :ind show 
cause, if any they have, why they and each (*f them should not be 
restrained and enjoined as aforesaid pending the final hearing of this 
cause. i 

And for such other, further and general relief as the natuire of the 
cause nun’ require. i 

I 

Thomas H. Emerson, 

Bv Samuel T. AnsellJ 

V I 

Aft omen 

An SELL. i 

730 Trnit>iport(it)Oii liuthllufp Wmhin{/toti, I>. U.. and j 

Edward S. BAiLt:Y. | 

SoufJicru 11 (i>thhi<liOn, J). i 

Affomeifii for Plmniiff. i 

G District of Columria, .<..9; i 

Personally appeared before me. Weta A. Faulconer. notary 
public in and for the District aforesaid. Samuel T. Ansell. who Inung 
duly sworn says that he is one of the attorneys for the plaintiff in the 
foregoing bill of complaint by him subscribed: tliat he has it*ad and 
knows the contents of said bill of complaint, and that the stajtements 
of fact therein made are true according to his best knowledge, infor¬ 
mation. and belief. | 

Samuel T. Ansell. 

Subscribed and sworn to before me this loth day of Dejcember, 

j 

Meta A. Faulconer, 
Notary Public^ p. C. 


EL 1 . 


[seal.] 
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i 


Exhibit -A'- 


241.4—PWA (Emerson. Thomas H.). 4th Inch MCX. 

i Office of Chief of Financ’e, December 
To: The Adjutant (Tenerah 

1. In view of the fact that Major Thomas H. Pmierson, Enirineers, 
lias been unable!to furnish evidence which woidd be accei)ted by the 
Comptroller (huieral as sulKcient to removt* the disallowances from 
the accounts of |Caj)tain AV. I). Dabiaw. P\ I).. as shown by the en¬ 
closed copy of review zrA-C().‘5G. it is rcHommendc‘d that a stoppa<re 
in the amount of be a{)prove(I airainst the* pay of ^lajor 

Emerson and that he be <riven authoritv to refund the amount at the 

< ft 

rate of :i?5().()0 per month. 

1. This stoppaire covers payments made to Major P2merson for 
periods from June 22. 102J. the date on which tlie C'omptroller Cien- 
eral ap[)roved the aliidavit of depeiuhmcy which each officer is re¬ 
quired to file* scuniannually. to June JO. 10*24. 

P\)r the Chief of I'inance. 

s. p\ AV. Colem.\n, 

CoJotteJ. Finanre Department. 

1 inch 

Keview A-(>o;3(>-ll/7/24 


A(r 201. Emerson. Thomas H. (11-7-24). otli Ind. MM-4r)l 

, AA'ak I)ErAirr.MENT. A. G. ().. December 10, 

To tlie Chief OF Finance: 

Approved, as rc‘conimended in i)arap*aph 1. 4th indorsement, 
herein. 

Bv orders of the Secret a rv of AA’ar. 

» ft 

s. AA’illiam a. Beach, 

Adjutiint General. 

241.4—PWA- (Phnerson, Tliomas H.). Gth Ind. MPI 


Office C'iiief of P'inance. .1/o7/ .p), FiJ.'t. 
To: Major Thomas H. Emer.'ion. Corps of Phiirineers. J02 Mealier 
Bld^.. Mobile. Alabama. 

Throujrh : P'inance Offic*er. Y. S. Armv. Atlanta. Cieor<ria. and Finance 
Officer. P'ort Sam Houston. Texas, in turn. 


1. Attention is invited to ])recediin<r indorsement from Tlie Ad¬ 

jutant (ieneral. approvinir stoppaire a^ain>t the pay of Major Thomas 
H. Emerson. Corps of Eiiirineers. in amount of to be col¬ 

lected at the rate of :>.■)(i.OO per month. 

2. P'inance Officer makiiiir collection will issue QMC P'orm 51 
each month ami forward ori<rinal receipt to this office, triplicate 
copy to be retained by Major Pmierson for his record. 

For the Chief of Finance. 

i s. E. O. Hopkins, 

Inch no change. Captain., Finance Department. 
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Rule to show came 




* 


Filed December 22, 1927 
* * 


*«< 




Upon consideration of the bill of complaint filed in | the above- 
entitled cause, it is this 22 day of Dec.. 1927. j 

Ordered that the defendants, J. Raymond McCarl, Dwiijjht F. Da- 
VIS, and Kenzie W. Walker, appear in the court on thji 6 day of 
Jan.. 192.S, at 10 o'clock a. m., and show cause, if any they have, why 
they and each of them should not be enjoined and restrained, pending 
the Hnal hearing of this cause as prayed in said bill of complaint. 

Provided that a copy of this rule be served upon the defendants 
and each of them at least two clear days before tlie returp day here¬ 
inabove fixed. I 

W. HiTZ,i J mi h e. 


Mars]aiVi< return 


Served a copy of the within rule on J. Raymond McCtiirl person¬ 
ally 12 22/27. " " I 

Dwight F. Davis personally 12-23-27. and i 

Kenzie W. Walker personally 12 22 27. i 

Edgar C. Sny^r. 

V. S. ^larshal in und for the Dl^t. of C(dunihia. 

By W. J. KiRKL^visD, 

iJeputif U. S. i/arxJtol. 

9 Separate answer of J. Raymond McCarl, ComptrolUr General 
of the United States, to the rule to show came and to the 
h i 11 o f com plaint \ 

Filed January 9. 1928 ' 1 

* i 

:ic ^ ^ ^ | 

I 

Comes now the defendant. J. Raymond McCarl. Cojmptroller 
(General of the United States, and with all due respect to'the court 
(objects to its jurisdiction in the instant matt(*r and without sub¬ 
mitting himself thereto but appearing specially herein ih answer 
to the rule to show cause why he should not be enjoined and re¬ 
strained. as prayed in the bill of complaint, and in answer t6 the said 

bill savs as follows: i 


1. He admits the averments of paragraph 1 of the billl of com- 
})laint that he is a citizen of the United States, is Comj)tr':)!ller Gen¬ 
eral of the United States, and resides in tlie District of Colum¬ 
bia for the })urpose of performing his official duties as Comp- 

10 troller (xeneral of the United States, and in furthei’ answer 
to said paragraph 1 of the bill of complaint he denies per¬ 
sonal knowledge concerning the averments tlierein referring dire'-tly 
to the jdaintili’ and to the defendants. Dwight F. Davis and Kenzie 
W. Walker. ' I 

2. The j)laintiff's service and rank in the Army are matters of 
record in the War Dej^artment and are not properly for answer 
bv this defendant. 


1 

i 


1 
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tJEie.admjtii.the averments of fact in paragraph Z of the bill of 
complaint that j)laintill’ has been and is entitled by law to be paid 
an<l to receive certain compensation provided by acts of Conirress of 
the I’niced States and tiiat Cou<ri*ess lias appropriated funds for 
payment of pay and allowances of the Army and tliat the money 
"fw-the 15i‘en actualTv "avaTrabde, but he denies, 

during* Hie eTuTre peri(HT"‘'<?f'7>f>t4+!titl‘V service as Army ofncer. the 
paymenis to liim of ])ay and allowances have been paid to him in 
accordance with law to and including the month of April, 
and defendant declares the facts to be that the plaintiff was paid in 
excess of the allowanci's authorizi*d for him by law: this defendant 
also denies that there is now available for jiaymentTn^a'fTisbursing 
““OfflCerof ilie Armv or at the direction of this court anv monev for 
the' pa'vment of ])av and allowances to anv Armv officer, including!: 
/ fTie pla intiff, even though under general laws entitled thereto, for 
•i any pefio'd prior to Julv 1. lO^.'^by j:easoQ..nf ^1^*^- 


' any pefio'd prior to July 1. lO^.' ^by reas ^Q-pf 

''Tns})osiTi7)fr^fduiexVpl^nd nidlinces of appropriations which 
liave remained upon the bo'oks of the Treasury for two fiscal years, 
as set out in section 5 of the act of dune :i0. 1S74. 18 Stat. 110. of 
which j^rovisions thi>» honorable court must take judicial 

11 notice: and this defendant further denies that there is any 
money due to the plaintiff under existing general laws or 

appropriations for his })ay and allowances as an Army officer, but 
declares on the contrary that plaintiff's account, as submitted to the 
(reneral Accounting Office for the jxu'iod of his service in the Regular 
Army, shows that he has been credited and paid in full in his ac¬ 
count. having proj)er consideration of all debit and credit items 
therein. 

4. He denies that some time prior to April. 102“). or at any other 
time, this defendant. Com])troller Oeneral of the United States, has 
raised against the plaintiff a charge of indebtedness to the United 
States in a certain sum in excess of 8010.20 or in anv other sum for 
payments made to him for the period July 1, 102J. to June JO. 1024. 
or for any period suhsetjuent to June. 102J. as alleged in paragraph 4 
of the j)laintiff's bill of complaint, ami this defendant declares in 
that connection that the only charge he has ever raised against the 
plaintiff on the hooks of the (leneral Accounting Office was in the 
amount of ^OJO.ol by settlement US-kiSl-W, dated Aj)!’!! !“>. 1025. 
for illegal payments made to the plaintiff from July IJ. 1018. to 
Ap ril JO. 1010. but declares that no collections by reason of this 
charge were ever made from the plaintiff, and further declares that 
on application of the plaintiff, dated September 7. 1020. this charge 
against the ])laintilf was discontinued under authority of the pro¬ 
visions of rlie act of Mav 2(). 102(). 44 Stat. (>54. and of the act of 
July J. 102(>. 44 Stat. 815. Respecting the remaining averments of 
])aragraph 4 of |)laintiff's hill of complaint, which refer directly 
to the defendants. Dwight F. Davis ami Kenzie W. Walker, and 
to their actions concerning the plaintiffi's account, this defendant 

disclaims any personal knowledge, it being understood that 

12 said defendants. Davis and Walker, will make answer to these 
averments. 

5. (). 7. lie admits the averment that the plaintiff' is entitled to 
. receive his full pay and allowances as provided and appropriated 
^'by Congress, subject, of course, to the provisions for the disposition 
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of all unexpended balances of iix^jpropriations \vhidi Iniyd r^ained 
-Upon the books of tlie '^]^eai^n^lfi)rjfw5''fisc^^ y^rs, asT:etlbut ih sec¬ 
tion 5 of the act of June *20, 1874, 18 Stat.''lI0',"bu('lH‘ denies that 
the plaintiff has not been p'aid" iip to and including the latest date 
for which his account has been submitted to the (leneral Accounting 
Office his full pay and allowances authorized by law, and! he denies 
tile remaining averments of plaintiff's paragraph 5, (>. and 7, except 
in so fai* as they refer directly to the defendants, Dwiirhii F. Davis 

* fc » I 

and Kenzie AV. AValker, as to which tins defendant has ho knowl¬ 
edge but is informed that said defendants will answer ^ejiarately, 
and this defendant stales the facts to be as hereinafter! set forth 
ami not otherwise, to wit: I 

Section 23() of the Revised Statutes of the Ignited States, as 
amended by section of tlie act of June 10, 10*J1, 42j Stat. 24, 
provides: | 

*• All claims and demands whatever by the (lovernmeht of the 
United States or against it, and all accounts whatever in which the 
(Tovernment of the United States is concerned, either as debtor or 
creditor, sliall be settled and adjusted in the General Accounting 
Office.'; I 

Section 1 of the act of August 8. 1888. 2.A Stat, JS7, prqvides: 
“That hereaftei*. wlienever any deficiency shall be discjivered in 
the accounts of any official of the United States, or of apy oflicer 
disbursing or chargeable with })ublic money, it shall he thy duty of 
the accounting officers making such discovery to at once notify the 
head of the ilepai'tmeiU having control over tlu‘ affairs of s:iid officer 
of the nature and amount of said deficiency, and it shjill be the. 
13 immediate duty of said head of deiiartment to at onjee notify 
all obligei’s upon the bond or bonds of such olliciid of the 
natur(‘ of Mich deficiency and thi‘ amount thereof. Saidi notifica- 
shall he deemed sufficient if mailed at the post office iii the city 
rashiiiirton. District of C'ohimbia. addr(‘s,-ed to said I sureties. 

^ I * 

res])ectively. and directed to the I'esjx'ctive post offices wljiere said 
obligei*s mav reside, if known: hut a failure to irive or nliall such 
notice shall not discharge the surety or sureties upon such |hond.” 

Section 1700 of the IT'vised Statutes of the United States ])ro- 
vides: i 

“ Xo money shall be |)aid to any pi'rson for his co’upcuisatiion who 
is in ai*rears to the Unit(*d States, until he has account'Hl j for and 
})aid into the Treasury all sums for which he may be liahlej In all 
cases where the pay or salary of any person is withheld in pursu¬ 
ance of this section, the accountin<r officers of the Treasury, if re- 
(piin'd to do so by the })arty. his agent, or attorney, shall report 
forthwith to the Solicitor of the Treasury the lialance due:|and the 
solicitor shall, within sixtv davs thereafter, order suit to be com- 
menced against such delimpient and his sureties.*’ | 

The act of July 10. 1892, 27 Statutes 174, 177. provides: i 
“ The pay of officers of the Army may be withheld undeV, section 
seventeen hundred and si.xty-six of the Revised Statutes on iaccount 
of an indebtedness to the United States admitted or shown! by the 
judgment of a court, hut not otherwise, unless upon a speciAl order 
issued according to the discretion of the Secretary of War.’l 

The act of June 10, 1922. 42 Stat. 027, section 4. effective iJuly 1, 
1922, prescribed the degree and character of dependency required 
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to bo estal)lislHMl I)y an officer claiiniiiir dependency allowances be¬ 
fore anv pavinent to him l)y a disbiirsinir officer would be authorized. 
The plaintilF. however, was paid dependency allowan<‘es without 
his haviniT (‘stal)Iislu‘(l such dependency, aiul. in the ])erfnrinance <)f 
the diiti<‘s and in tiie exercise of the discretion inipose<l upon him 
bv law. this defefmlani. C'omptroller (General of the I nited States, 
in th(* setthunimt nnd adju>tm(‘nt of tlie accounts of Army (jisburs- 
in«»‘ oflicer W. I). I)a!)nev. discovtu’ed d(*li<'it‘ncu‘s aL^irr-Liatinir 


which represimted impr(.pi 


14 

cess 
to pav 


and illegal ]);iyiucnt' tlu* .-aid disluirs- 
inii ollicer ha<I made* l<> tlie j)la:niiii i('r the jiei’iod duly 1. 
ID-id. to dune :J0. 19*J4. over and above tin* pay and al]o\yances 
auth()riz<*d for the plaint ill’ by acts of (\>nirri*ss and in ex- 
i of wliat apj)ro})riations made l>y ilie C'onirress were available 
pav: tln'refoiih credit for tlu‘.-e impro})er and ilh‘<j:al paynuaits 
to the plaintilf was di>a!lowt‘d the i!i.-bui*sinir olluau* in such si'ttie- 
ment and a<ljusiment of his d!.-bursin<jf account, and this determi¬ 
nation respectiiiif tlu‘ acc()unt of the disbursinjLT (dlicei’ and the amount 
lawfully due th<* plaintilf under existing a})proprialions is made 
bv laws, of which this honorahle court must taki‘ juduaal notice. 
<-oncIusive on the executive* l)ranch of the (lovernment and is not 
subject to revi(*w in a ])roc(*t‘ding of this ciiaracter. as already has 
been determined in a proceeding idiontical in characte‘r with the 
pr(‘.-;ent procc(*ding. in a court of concurre'Ut jurisdiction, and in 
which the* plaintiff lu‘re. as j)laintilf. was .^(“ekinir a mandatory in¬ 
junction with respect to the identical items in his account as :ire 
involved in this proceediiur. Sen* Opinion of Sibley, district judge, 
rendered danuary MO. 10‘id. in the District C'ourt for the Xorlhern 
Disti'icl of (loorgia. reporttal in M F<‘d. (*2d) at j^age nMO. to whic4i 
opinion more specific reference h(‘reinafte!- will be made. 

Furth(‘r an>wer-ing. this defendant (h'clares th.at the aforesaid 

Armv disbursiiiL^ officer. W. 1). Dabni'V. havinif become liable to have 

• * • « 

his own compen.'^ation sto])ped entirely pursuant to the statutory pro¬ 
visions cited and his suretv likewi.-(* havinu: b(‘c<‘m'.* liable to satisfv 

• * ^ • 

the Fnited States for the improi)ei‘ jaiyments nuuk* to ilu* plaintilf. 
<lischargc<I hi?' liability and that of hi.- surety and r(‘cv‘ived cretlit in 
his disbui'sing account by causing a i‘eport to he i)reseiited to the 
(iieneral Accounting Office showing collections from the plantilf at 
per month from Apial. to Seiptember. Ih'jr). inclusive, a col¬ 
lection of $iii.r>M during October. and a collection of SG.GT dur¬ 

ing April, fh-"' <>i‘ total collections from the j)laintilf of S911).*20 
id to satisfv the aforedesc-ribed deficienev in his disbursiiiLT ac- 
count and for credit of his account with the United States. 

Such collections as wca'e made from the i)laintitf were not made 
at the reepu'st on at tin* direction of this defendant but on the re¬ 
sponsibility of Army disl)ursing officers and in the sole discretion 
of the Secn'iary of War. aiul if the decree shall i.ssue as prayed in 
the j)laintitf's bill of comj)laint it then will lx.*come the duty of this 
defendant to re.--ettle the disbursing account of the afore.said Army 
disbursing oHicer. W. D. Dabnev. and find a deficienev therein for 
the amount of ^^919.20. for which the disbursing officer heretofore 
has been allowed credit, upon the faith of the report that collection 
from the j)laintitf had been made: and the interests of the said dis¬ 
bursing officer, who has not been joined in this action, as well as the 
interests of the United States, the matter being one involving the 
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public funds, will be prejudiced, if such decree shall iskie, by reason 
of the lon^ acquiescence and the laches of the plantiff in bringing 
his action in this court, he. having by his delay of approximately 
three years since collection was undertaken against liim in April, 
1025, having induced both the disbursing officer and the United 
States to a condition of repose which should not now| be disturbed 
as a result of this extraordinary proceeding for mandatory injunc¬ 
tion: it being apparent, moreover, that section 5 of th^ act of June 
20. 1874. 18 Stat. 110. or which this honorable court must take judicial 
nolicc. precludes, and that there is no power in the cburt contrary 
thereto, to direct payment to the plaintiff out of ‘‘Pay lof the Army, 
1025.*' or any otl^er ap})ropriation. of the J?150. established on the bill 
of complaint and this answer to have been collected froip him during 
the months of April. ^lay. and June. 1025: it being appajrent also that 
the matter is res judicata by reason of the hereinbefore jcited opinion 
of Sibley, district judge, wherein it was pointed out, 

10 Fed. (2d) 8.‘1(), that the ])laintiff‘'s suit relatej^ to overpay¬ 
ments by another officer." that is, the aforementioned W. D. 
Dabney, who was then seeking (and has now had) relimbursement, 
and therefoi-e that ** this officer would be an indis})ens^ble i)arty, or 
else the United States * * This defendant says tjiat the plain¬ 

tiff’ is barred by section 5 of the act of June 20. 1874, il8 Stat. 110; 
is barred by his laches in bringing his action in t(iis court; is*^ 
District of Georgia: and is barred by his failure to joiij the disburs¬ 
ing officer. W. 1). Dabney, whose interests stand to lie prejudiced 
from the relief which he seeks. i 

The plaintiff' having claimed and obtained public mopey to which 
he was not entitled, and for which he has never manifested and does 
not now manifest in his bill of complaint any inclination to make 
restitution, other than as has been done on tlie initiative of Army 
disbursing officers and in the sole discretion of the Secretary of War. 
through the adjustment of debit and credit items in the plaintiff’s 
open account between April 1. 1925. and October 31, |192G, and in 
April. 1927. as above described, is not entitled to the aiid of a court 
of equity in obtaining a substantially equivalent sum (if the public 
monev from the United States Treasurv. asserted to be idue him but 
withheld from him by Army disbursing officers during the })eriod 
Aj)ril 1, 1925. to October 31, 192G. and during A])ril. 102'^, tliere being 
for consideration tlie plaintiff's entire account, botii debits and cred¬ 
its. to determine what he is entitled by law to be paidlat any par¬ 
ticular time, which account for the ])eriod of plaintiff's j^^rvice in the 
Armv. di.^clos(‘s upon examination in this office for periods prior to 
April 30. 1927, the latest date to which collections werc^ made from 
him. that the ])laintiff has received all the pay an^ allowances 
17 which have been authorized for him under the genleral statutes 
and the appropriations made by the Congress of the United 
States: the matter presented by the bill of complaint moijeover. being 
palpably nothing more nor less than a claim for a money judgment 
against the United States which this court of equity ma^ not enter¬ 
tain and the facts of the matter being, as established upon the bill 
of complaint and this answer thereto, that there is no injury intended 
or threatened again.st the plaintiff and that nothingj Theretofore 
has been done to his injury b}" this defendant. i 
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And this defendant. Comptroller (general of the United States, 
further says that in the instant matter tlie court is necessarily sit- 
tintr as a Federal court under the provisions of section 01 of the Code 
of Law for the District of C'olumbia. Star. IIIH). and section :2G*2 
of the Jufllcial C'ode of 1011. :i0 Stai. 1102. with, the j)ower to issue 
the e.xtraordinarv W|rit of injunction only in those matters in aid of 
its original jurisdiction as a Federal coui't and not as an oria’inal 
proceedinir and as distin;jfui>hed from its jurisdiction originally as a 

countv court, (’(uintv of Wasliiiurton. Marvland. uiuliu- the provisions 

* • * ♦ • ^ ^ 

of section OS of tie* Code of Law for the Disti'ict of C’oluiubia. which 
provides that— 

**The said Su})reme C'ourt may. in its a])propriate .-pecial terms 
issue writs of (juo warranto, mandamus. ])rohibition. scire facias, 
certiorari, injunction. j)rohibitory and mandatory, ne ex(*at. and all 
oth(‘r writs known in coniuKui law and eijuity ])ractice that may be 
necessary to tin* etiVctive exercise of its jurisdiction. Any justice 
of .‘'ai<l court may i>sue writs of hal)er.> corj)Us. to iiKpiire into the 
cause of detetuion or to discliarire on iiivinu: bail." McCowan r. 
Moody. 22 .\pp. D. 14S. 

Overjjayments at one* tiiiii' may b(‘ recovered in crcMlits afterwards 
<*omin<r in ihrouiri» settlem(*ni> of claims and acv-ounts. Burciiard r. 
Unite<I Slates. 12.*) U. S. 170. 

The soh‘ purpose of th(‘ decree of injunction as praycil for would 
be a monev iudirmeiit aLrain>t the United States and sliould not be 
^^’•anted. Parker>>bui-ir r. Brown. HiO U. S. -1S7. ohh. 

IS \Vher(*fore. tliis <h‘f(*ndant a.-*>erts and objects that this court 

is without jiii’isdictioii in tlie iii.-tant maitei* to issiu* th(‘ ex¬ 
traordinary writ of injunction airaiii'i the said d(‘f(‘ndant. it not 
appeariniT to be in aid of any oriirinal jurisdiction of this court in 
the ."aid matter, nor may injunction i)e made to serve the function of 
a writ of (‘rroi- to revit‘W the action <d‘ tliis debuidant. the mattei* 
a]>})earinir as one in tlie setthuie-nt itiul atijustment of piililic account^ 
and claims within the judirmeiit and discretion of this dud’endant. 
See parairrapli 20. >(‘ction 24. a'-t of March .*i. 1011. Siat. UtO:’,. and 
section He of "ai»l act. .*>0 Stat. 1 leO. 1127. Tin* Shade Shop case. 
Xo. 211. Octolne- term. 1020. decided by tlie Suiinune C'ourt of the 
United States. AjirilMS. 1027: United States r. Lynch. B)7 U. S. 
2S0—0 (ISOO) : Barber H(*tfi(dd. 4 Feil. (2d) 247). 1027); FiiKM'son r. 
Baker. 3 Fed. (2d) S:>0; I>ailey r. (ieorixca 27)0 U. S. 10: Urozler i\ 
Krupp. 224 U. S. 200;iIIowden vC: C’ompany r. Standard Shipbuildinir 
Corporation. 17 Fed. (2d) 7):j0: Louisiana r. McAdoo (1014) 2tU 
I’. S. 027: Work r. Hives (1027)). 207 U. S. 177): and McCallister r. 
United States. 141 U. S. iSb IH. tb‘) L. Ed. 000. 

The defendant. theriTore. havinir fully answereil the rule to show 
cause and the bill of complaint prays tliis honorable court to deny 
the plaintiti's jirayer for an injunction and to dismiss the bill of 
comj)!aint filetl herein, so far as the same is directed airainst him. and 
that he mav have his costs. 

I J. Raymond McCakl. 

Campfroller General of the Vnited States, Defendant. 

R. L. Golze. Solicitor. 

X. O. Hoaoland. Atfarneij. 

Attorneifis for Camptroller General 

of the United States. Defendant. 
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j 

19 District of Columbia, 56 *; | 

I, J. Ra 3 Tnond McCarl. on oath state that I hafv’e read the 
fore"oin^ answer bv’ me subscribed, and known the contejnts thereof, 
and that the matters and things therein set forth I verily believe to 
be true. i 

J. Raymond i McCarl. 

Subscribed and sworn to before me this Gth da\r of January, 1928. 
[seal.] a. R. Gard, Xotainj Puhlic. 

j 

20 Motion to discJuD-ge rule to show cause | 

Filed Januarv 12. 1928 I 




Xow come the defendants. Dwight F. Davis, Secretapv* of War, 
and Kenzie W. Walker, Chief of Finance. Ignited State^ Arnn’, by 
Pe\’ton Gordon. United States Attorne}*, their attorney, and move 
the court to discliarge the rule to show cause filed herein and for 
grounds thereof state as follows: j 

1. The bill of complaint is without equit\’. 

2. It is ai)parent upon the face of the rule to show cajise that the 
l)laintifi’ has a plain, complete, and adetpiate remed\’ at low. 

3. The rule to show cause sets forth no facts which, if jtrue, would 

entitle the plaintiff to relief in a court of equity. | 

Peyton Gorix)N, 

Vnited States Attorney^ 

Leo a. Rover, j 

Assistant United States Attdrney^ 
Attorneys for Defendants 
Dwiyht F. Davis and Kenzie iF. M'alker. 

I 

Motion to dDmiss bi/I of complaint \ 


Filed Januarv 12. 1928 


* * * * * :{( j * 

I 

Now come the defendant.^, Dwight F. Davis, Secretartr of War, 
and Kenzie W. Walker, Chief of Finance. United Stated Arnw, by 
Pe\’ton Gordon. United States Attorney', their attorne\’L and move 
the court to dismiss the bill of complaint filed herein and| for ground 
thereof state as follows: | 

1. The bill of complaint is without equity. | 

21 2. It is apparent upon the face of the bill of conjiplaint that 

the ])laintiff has a plain, complete, and adequate! remedy at 
law. I 

3. The bill of complaint sets forth no facts which, if tvuQ, would 
entitle the 2 )laintilf to relief in a court of e<juity. | 

Peuion Gordon,L 
United States Attorney^ 

Leo a. Rover, ! 

Assistant United States Attorney, 
Attorneys for defendants Dwiylit F. Davis 

and Kenzie TTl Wallcer. 
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Decree of htjunciton 


Filed June *25. 1028 


This cnnse came on to be heard at this term on rule to show cause 
and answer of <lefendant McCarl to said rule and to the bill of com¬ 
plaint and the motion^ of defendants Davis and Walker to dismiss 
})laintiH‘s })iil of complaint. After ar<rument by counsel the parties 
liereto. by their iv.'})eciive counsel, having stipulated in open court 
that tile return and answer of defendant McC'arl to saiil rule and bill 
of complaint shall stand and be taken as and for the answer of said 
defendant to the bill of complaint and defendants Davis and AValker 
havinL^ elected in open court to staml ujion their motions to di^miss. 
and all jiarties hereto, by their respective counsel, havimr further 
stipulated that a tiual decree be taken at lids time, it is by the court 
this 25th liay of June. 11>2^— 

Adjudired. ordered, and decreed as follows, viz.: The defendants 
J. Raymond McCarl. (’omjitroller (leneral. Dwight I". Davis, 
Secretary of War. and Kenzie W. Walker. Chief of Finance. 
Unit(*d States Army, and their respective subordinates in the 
General Accounting Otlice and the War Department, be. and they and 
each of them are. hereby enjf.ined and restrained from any and all 
interference with the disbursing officer in charge of plaintiff’s ac¬ 
count. to prevent tlie payment to the plaintiff of the sum of 8^10.*20 
withhehl from ])laintiff's ])ay and allowances to and including the 
month of October. 1020. and from causing the withholding of any 
part of plaintiff’s [>ay and allowances for the purpose of liquidating 
the disputed claim of M‘t u{) against the plaintiff as arising 

on account of ])ayment of dependent mother allowances as men¬ 
tioned in said bill,of complaint: and said defeiulants and their re- 
.^pective subordinates in the General .Vccounting Office and the War 
Department are also enjoined and restraintnl fi'om withholding or 
causing to be withheld from the plaintiff his })ay and allowances 
as an officer of the United States Army, or any part thereof, or from 
interfering in any manner with the ))ayment to tlie ])laintiff of his 
pay and allowances, or any ])art thereof, by reason of said dis])uted 
claim: and the defendants Dwight F. Davis and Kenzie W. Walker 
and their subordinates in the War Department are enjoined and com¬ 
manded to cau.<e t<> be ])aid and to pay to the plaintiff any and all 
sums heretofore withheld from jdaintiff’s pay and allowances because 
or by reason of said disputed claim, and to continue to pay to the 
plaintiff his regular j)ay an<l allowances in the usual and customary 
manner in which officers of the Army are paid, notwithstanding any 
disputed claim or demand set up against plaintiff as mentioned in 
said bill of complaint. 

And the plaintiff shall have his costs to be taxed by the clerk of 
the court against tlie defendants. 

By the court: 

AVilliam Hitz. Jmflf‘e. 
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23 Objected to as to form and substance because tlie appropria¬ 
tion under whicli payment is to be made is npt found and 
decided. Article 1. section 9, of the Constitution provides that no 
money shall be drawn from the Treasury, but in consequence of 
appropriations made by law and the act of June 20. 1JST4. 18 Stat. 
110. as amended, requires the Secretary of the Treasury to cause all 
unexpended balances of appropriations, with certain exceptions not 
liere material, to be carried to the surplus fund and | covered into 
the Treasury. I 

R. L. Go^zk 

Aforneif for the defendant McCarl, 

Leo a. iRovEK. 

Aftorneij for the defendants Davis a\id Walker. 

From the fore^oinir order the d(‘fendants note an aOl)eal in open 
court to the Court of A})peals of the District of Columbia, and 
move that said appeal shall operate* as a supersedeas ydiich motion 
hereby is denied. | 

W. H*. Justice. 

i 

Desi(jnatio)i of record 
Filed Julv 12. 1928 


* 


Hi 


* 


* 


The clerk will ])Iease })repare a tra.nscript of the lycord in the 
above entitled cause, on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and include* thei’ein the followinir: 

1. Rule to show cause, bill of complaint, and exhibit thereto 

attached. | 

2. Separate answer of the defendant. J. Raymond M^Carl. Comp¬ 

troller General of the United States, to the rule to shbw cause and 
to the bill of complaint. | 

3. Motion of the defendants. Dwight F. Davis. Secretary of War, 

and Kenzie W. Walker. Chief of Finance, United States 
24 Army, to dismiss the rule to show cause. j 

4. Motion of the defendants. Dwiirht F. Davis.l Secretarv of 
War. and Kenzie W. Walker. Chief of Finance, United ^tates Army, 
to dismiss the bill of complaint. j 

5. Decree entered by the court June 25. 1928, and all lindorsements 

thereon. | 

6. Assignment of errors. | 

7. This designation of record. I 

Leo a. Rov'^r. 

United States Attorney. 

Attorney for defendant. Secretary of W'ar. 

R. L. Golze^ 

Attorney for the defendant. 

Comptroller General of the United States. 

We acknowledge service of the foregoing designation 6f record and 
receipt of a copy thereof this 12th day of July, 1928. i 

S. T. Ansell, 

E. S. Bmley, 

Attorneys for tUe plaimtiff. 
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25 Afi^igitment of errors 

Filed Au^r. 30. 1928 

Now come the defendants. J. Raymond McCarl. Comptroller Gen¬ 
eral of the I'nited States. I)wi<rht F. Davis. Secretary of War. and 
Kenzie W. Walker. Chief of Finance. United States Army, by their 
attorneys, and assi<rn for error that tiie court erred— 

1. In directing the payment of ])ay to the plaintilf for a period 
it is sh(»wn by the answer of the defendant. Comptroller General 
of the United States, and not denied by the plaintiti*. the appropria¬ 
tions for which have been covered into tiie Treasury pursuant to the 
requirement in tluit respect contained in the act of June 20. 1874, 
ISStat. 110. 

2. In <iirectinir payment to be made to the plaintiff of pay which 
the answer of the, defendant. Comptroller General of llie United 
States, shows there is no appro{)i-iation available to pay. which fact 
has not been denied i)v the plaintiff, and article 1. section 9. of the 
Constitution of tlie I’nited States forbids withdrawal of moneys 

from the Treasury of the United States except in conseipience 

26 of appropriations made by law: and thus the decree can not 

lawfully Ix" complied with by defendants. 

3. In irrantimr judirment to the plaintiff on bill and answer 
of the defendant. Comptroller General of the United State**. 

Leo a. liovER. 

United States Attorneti, Attomeg for the defendants. 
Secretary of RVr. aiid Chief of Finance, United States Ar?ny. 

(S^al.) K. L. GoiJiE. 

H. (). Hoagland. 

Attontei/s for the defendant. 

Campfroller (leneral of the Unlted States. 

Samuel T. Ansfxi.. 

Edward S. Bailey. 

Attorneys for Plaintiff. 

Please take notice, that we are. this 3()th da}' of Auirust. 1928. filing 
the foregoing assignment of eiu-ors. 

Leo a. Rover, 

J'nlted Statex Attorney, Attorney for the Defendants, 
Secretary of and Chief of Finance, J'nlted States Army. 

(Sdg.) R. L. Golze. 

H. O. Ho.vgland. 

Attorneys for the defendant, 

C om pi roller (leneral of the United States. 


2 < 


Supreme .Court of the District of Columbia. 


L'nited States of America. 

District of Columhla, ss: 

I, Frank E. CuNXiNiUiAM. clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing jjages numbered 
from 1 to 26, both inclusive, to be a true aiul correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause Xo. 47803 in equity. 
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j 

wherein Thomas H. Emerson is plaintiff and J. Raymond McCarl, 
Comptroller General of the United States et al., are defendants, as 
the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe mv nam^ and affix the 
seal of said court, at the city of Washin<rton, in said district, this 31st 
day of August, 1928. I 

Frank E. CunniIngham, 

I Clerk, 

[seal.] By Chas. B. Coflin.I 

Aiifstitant Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 4825. J. Raymond McCarl, Comptroller General |of the United 
States, et al., appellants, vs. Thomas H. Emerson. CouH of Appeals, 
District of Columbia. Filed September 5, 1928. Heni[y W. Hodges, 
clerk. 
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In the Court of i Appeals of the District 

of Columbia 

• * ^ . 

• October Tkrai^ 1928 - 


J.. Raymond McCarl^ 'Coaiptroller General of 
‘ THE United STATfs^ Dwight F. Davis, Secre¬ 
tary OF War, and Klnzie W. Walker, Chief of 
Finance, United States Army, appellants 

p. - - 

. Thomas H. Eaierson, appellee 


brief for appellants 


• LEO A. rover. 

United States Attorncij for the District of Columbia. 

R. L. GOLZiJ, 

' Qcyicral Counsel, General Accounting Office, 

' : H. 0. HOAGLAND, 

Aitorncur General Aewuniing Office. 

For the Appellants. 
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In the Court of Appeals of the District 

of Columbia 

I 

i 

October Term, 1928 i 


No. 4825 


I 

J. Raymond McCAm ., (_^0MrTii0LLKi-: General (|)f the 
United States, IJwight F. Davis, Secretary of 
War, and Kenzie AV. W’alker, Chief of Finance^ 
United States Army, appellants 

V. 

Thomas H. E:mkrson, appellee 


BRIEF FOR APPELLANTS 


STATEMENT OE TI-IE CASE I 

j 

Tliis is an appeal from a fir.al decree granting an 
injunction entered in the Supreme Court Qf the 
District of Columbia, June 25,1928, restrainii|ig the 
appellants from interfering with the iiajv’npint of 

i 

salary to apt^ellee and directing the appeljlants, 
Dwiglit F. Davis, Seci'etary of War, and .I4enzie 
W. Walker, Chief of Finance, U. S. Army, to btuse 
to be paid and to pay to the appellee $919.20 fo|r pay 
and allowances alleged to be due him as an offi([‘er of 

I 

the United States. | 

2 . 5484 — 2 S i 


I 

I 
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The appellee, Thomas H. Emerson, a major. 
United States Aimy, stationed at the United States 
Engineer Office, Mobile, Alabama, as plaintiff, filed 
his bill of complaint December 22, 1927, on the 
equity side of the Supreme Court of the District of 
Colinnbia, against the appellants, J. Raymond Mc- 
Carl, Comptroller General of the United States, 
Dwight F. Davis, Secretary of War, and Kenzie W. 
Walker, Chi(‘f of Finance of the United States 


Amiy (R. I.), setting forth that there had been 
with^trom appellee's conii)eiisativ)n, as an officer of 
the Army, $919.20 to offset an alleged over 2 )aynient 
of com])ensation in that sum previously made to 
liim and that such withholding of compensation 


had ])een ])y the disbursing officer in charge of ap¬ 
pellee's account under the direction and order ?)f 
the appellants, Dwiglit F. Davis, Secretary of War, 
and Kenzie W. Walker, Chief of Finance, U. S. 


Army (R. 2). 

Rule to Show Clause was issued (R. 5). 

The ap])ellant, J. Raymond iIcCarl, Comptroller 
General of the Cnited States, tiled a separate an¬ 
swer to the rule to show cause and to the bill of com- 
]>iaint, and ])rayed therein that the bill of com- 
])laint, so far as directed against him, ])e dismissed 
(R. 5-10). 

Tlie appellants, Dwight F. Davis, Secretary of 
IVar, and Kenzie W. Walker, Chief of Finance, 
United States Army, riled motions, respectively to 
discharge the rule to show cause and to dismiss 
the bill of complaint. (R. 11.) 
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After argument it was stipulated by counsel in 

i 

open court on behalf of all parties to the proceed¬ 
ing that they severally Tvould stand on their re¬ 
spective pleadings as enumerated and thal^ final 
decree be taken thereon. (R. 12.) | 

In this situation of the record the material! facts 

1 

admitted or stated in the answer of the appellant, 
J. Raymond !McCarl, Comptroller General the 
United States, are not in dispute. (R. 5-10.) 

The facts thus established are, that the; only 
charge of indebtedness to the United States ait any 
time I'aised against the appellee by the appellant, 
J. Ravmond McCarl, Comptroller General Of the 
United States, was in the amount of $930.51 b|y set¬ 
tlement US-1281-W, dated April 15, 1923, for 
illegal payments made to the appellee from; July 
13, 1918, to April 30, 1919; no collections ivlidfever 

i 

hove been niade fro)n the a})j)eUee to satisfy this 
charge, and, on application of the appellee, dated 
September 7, 1926, the said charge of $^30.51 
against the appellee was discontinued by thb ap- 
])ellant. Comptroller General of the United States, 
under authority of the provisions of the act of May 
26,1926, 44 Stat. 654, and of the act of July 3,1926, 
44 Stat. 815. (R. 6.) I 

Furthermore, the facts established respecting 
the charge to which the appellee refers in hi^ bill 
of complaint and exhibits (R. 1, 2, 4) are, ! that 
in the settlement and adjustment, pursuant tb the 
requirements of statutory law, of the disbursing 
accounts of Army Disbursing Officer W. D. Dabney 

i 

I 

i 

« 

I 
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the appellant, Comptroller General of the United 
States discovered deficiencies aggregating $919.20 
which repi-e^ented improper and illegal payments 
of compensation it was found that the disbursing 
officer liad made to the appellee for the period July 
1, 1923, to June 30, 1924, over and above the coin- 
pensiition authorized for the appellee by acts of 
Congress. Credit accordingly was disallowed Dis- 
bursing Officer Dabney for $919.20, in such settle¬ 
ment and adjustment of his disbursing account, 
and lie, thus having become liable to have his own 
compensation entirely stopped pursuant to the re¬ 
quirement in that respect contained in section 1766, 
Revised Statutes, or otherwise to satisfy this de¬ 
ficiency of $919.20, thereafter reported or caused to 
be reported collection from the appellee, through 
the stoppage of his current pay and allowances, 
and deposit thereof to the credit of the United 
States at the rate of $50 per month from April, 
1925, to September, 1926, inclusive, a collection of 
$12.53 during October, 1926, and a collection of 
$6.67 during April, 1927, and when the Pence case 
was decided in this court April 4, 1927 (57 App. D. 
C., 159), there had been fall^ collected and reported 
the aggregate of $919.20, exactly the sum a})pellee 
claims in his bill of complaint as having been witli- 
held from his compensation, and the disbursing 
officer, W. I). Dabnev. has had credit in his official 
accounts for such collections (K. 2. 8.) 

The answer of the appellant, J. Ratmiond McCarl, 
Comptroller General of the United States, clearly 
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I 
I 

I 

i 

I 

! 

I 

I 
j 

shows that bv reason of section 5 of the act of June 
20,1874 (18 Stat. 110), cited, there has been io ap- 

I 

propriation available since June 3C, 1927, from 
which there could be paid to the appellee the $150 
of his compensation alleged to be due him jvhich 
\vas withheld at the rate of $50 per month fbr the 

i 

months of April, May, and June, 1925 (R. 9)j 
Notwithstanding, over objection by the 4PP6l" 
lants to the form of the decree and without deter¬ 
mining whether there were available apprbpria- 

i 

tions, the coui-t, on June 25, 1928, entered a decree 
in accordance with the prayer of appellee’s bill of 
complaint directing the appellants, Dwight F. 
Davis and Kenzie W. Walker, to cause to bei paid 
and to pay to the appellee the entire sum of $949.20 

I 

previously withheld from his compensation and en¬ 
joined and restrained the appellants and the^r re¬ 
spective subordinates from any and all interference 
with the disbursing officer in charge of the appel¬ 
lee's account to prevent the payment to him o^ the 
said sum of $919.20. (R. 12,13.) I 

i 

The appellants noted an appeal in open court 

1 

June 25, 1928, and moved that said appeal should 
operate as a supersedeas which motion was d4nied 
by the court. (R. 13.) | 

I 

I 

ASSIGNMENTS OF ERRORS | 

The Court erred: | 

1. In directing the payment of pay to the plain- 
tiffi for a period it is shown by the answer of, the 
defendant, Comptroller General of the United 


I 

I 
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States, and not denied by the plaintiff, the appro¬ 
priations for which have been covered into the 
Treasury pursuant to the requirement in that re¬ 
spect contained in the act of June 20,1874. 18 Stat. 
110 . 

2. In directing payment to be made to the i)lain- 
tiff of pay which the answer of the defendant. 
Comptroller General of the United States, shows 
there is no appro]u’iation available to pay, which 
fact has not been denied by the plaintiff, and article 
1, section 9, of the Constitution of the United States 
forbids withdrawal c>f nionevs from the Treasurv 

I *■ * 

of the United States exce])t in consequence of ap¬ 
propriations made by law; and tlms the decree can 
not lawfnllv be coni])]ied with bv defendants. 

3. In granting judgment to th.e plaintiff on bill 
and answer of the defendant. Com])troller General 
of the United States. 

POINTS OF LAW 

The assignments of error involve the consider¬ 
ation of a single point of law, viz: 

The Power of the Court to Compel Payment 
OF THE Salary of an Officer of the United States 
Army by ^Iandatory Injunction After the Un¬ 
expended Balance of the Appropriation From 

I 

Which it is Authorized to be Paid Has Been 
C ovtTiED into the General Fund of the Treasury 
Pursuant to Requirements of Statutory Latt 
and Thus is Not Subject to the Order or Control 



OF Those Against Whom the Order of the (Dourt 
IS Directed. I 

ARGUMENT I 

I 

I 

I 

I 

The Constitution I 


\ 


No money shall be drawn from the Treas¬ 
ury, but in Consequence of Appropriations 
made by Law; and a regular Statement and 
Account of tlie Receipts and Expenditures 
of all public Money shall be published | from 
time to time. (Article 1, section 9, clauise 7.) 

I 

i 

The Law 


* * * the following sums are ajppro- 

priated, out of aiiv money in the Trejisury 
not otherwise appropriated, for the inijitaiy 
and nonmilitary activities of the War De¬ 
partment, for the fiscal year ending Jupe 30, 
1925, and for other purposes, namely: ! 

* * -x- * 


Finance Department. | 

_ i 

Pav, and so forth, of the Armv. i 

• - i 

Pay of officers : For pay of officers qf the 
line and staff, $30,338,000: *. |(Act 

June 7,1924, chap. 291,43 Stat. 477,481J) 

From and after the first dav of lJulv, 
eighteen hundred and seventy-four, apd of 
each year thereafter, the Secretary of the 
Treasury shall cause all unexpended! bal¬ 
ances of appropriations which shall hate re¬ 
mained upon the books of the Treasurl^ for 
two fiscal years to be carried to the surplus 
fund and covered into the Treasurv: \Pro- 
vided, That this provision shall not apj)ly to 
permanent specific appropriations, appro- 
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priatioiis for rivers and harbors, light¬ 
houses, public buildings, or the pay of the 
Navy and Marine Corps; but the appropria¬ 
tions named in this proviso shall continue 
available until otherwise ordered by Con¬ 
gress, * * *. (Act June 20, 1874, c. 

328, sec. 5, 18 Stat. 110, as modified by acts 
July 26, 1886, c. 781, sec. 2, 24 Stat. 157, and 
March 3, 1919, c. 99, sec. 6, 40 Stat. 1309.) 

No. specific or indefinite appropriation 
made hereafter in any regular annual a]3pro- 
priation act shall be construed to be perma¬ 
nent or available continuouslv without ref- 
erencc to the fiscal vear unless it belongs to 
one of the following * * * classes: 

‘‘Rivers and harbors/’ “lighthouses,” “pub¬ 
lic buildings,” and ‘‘pay of tlie Navy and 
Marine Corps” last specifically named and 
excepted from the operation of the pro¬ 
visions of the so-called “covering-in Act” 
a])proyed June twentietli, eighteen hundred 
and seventy-four, or unless it is made in 
terms expressly providing that it shall con¬ 
tinue available bevond tlie fiscal vear for 
winch tlie appropriation Act in which it is 
contained makes provision. (Act August 
24, 1912, c. 355, sec. 7, 37 Stat. 487, as modi¬ 
fied by act iMarch 3,1919, c. 99, sec. 6. 40 Stat. 
1309.) 

It is desired to be observed at the outset that this 
case is dislinguislied from the case of McCarU etc,, 
et ah, V. Fence, 57 App. I) C. 159, and otlier like 
cases in that at the time appellee in this case filed 
his bill of complaint, December 22, 1927, the appro- 
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priation had lapsed and no appropriation thep was, 
nor since has been, available or under the ccjntrol 
of any of the appellants, from which there could be 
paid to the appellee that portion of the compensa¬ 
tion he alleges to liave been withheld from| him 
which was provided for in the Army appropriations 
for the fiscal year ending June 30, 1925, and \Vhich 
the court below has included in the sum directed to 
be paid. And also, the pa^mient of compensjation 
was withheld from the appellee by a disbursing 
ojQ&cer to balance his disbursing accounts so| that 
his own i)ay would not be withheld pursuant to sec¬ 
tion 1766, Revised Statutes. I 

In the Pence case, sn}>ra, stoppages were ma^e at 
$35 ])er month from the officer’s compensation bom- 
mencing with his compensation for September, 
1924, and continued up to January, 1926, by which 
time the sum of $595 had been withheld, that is, 
there was involved compensation under appro|)ria- 
tions for the fiscal vears ending June 30, 1925i and 
June 30, 1926, available, unless exliausted (v[hich 
was not contended), until June 30, 1927, and June 
30,1923, respectively. The bill of complaint having 
been tiled in the case February 17,1926 (appellant’s 
brief in Pence case, p. 1), final decree for injunc¬ 
tion having been entered in the court below on| Au¬ 
gust 20,1926 (appellant’s brief in Pence case, pi. 6), 
and affirmed on appeal in this court April 4, 1927, 
there was no question there of appropriations Sbav- 

I 

ing lapsed for the years for which compens4tion 

I 

was directed to be paid, although it was uhsuc- 



10 


cessfiilly urged by the appellants, as a reason why 
injunction should not have issued, that the par¬ 
ticular items stop})ed against the officer’s pay, hav¬ 
ing been covered into the Treasury as credits to 
the lapsed ap])ropriations for tlie years 1918-1921 
from which overpayments in the sum of $1,()09.08 
previously had been made to Fence^ could not be 
paid except on reappropriation by Congress. 

A diligent examination of tlie ])ertinent authori¬ 
ties has failed to discover a single reported case 
wlierein a court, eitlier ])v mandamus or inanda- 


tory injunction, lieretofore has directed the pay¬ 
ment of a ,li(pii(lated sum of public money to a 
iniblic officer iis srilarv or cuinj[>eiisatioii uiuh-r the 
circumstances sliown bv tln^ record in this case, 
tliat is, onc‘, wherein it has been brought to the at- 
tenti<»n of tlie court i)v tlie (ffiicials charged l)v 


statutorv law with ih(‘ dutv (»f ascertaining tlie 
availaldlity of ap])ro})riations tliat none is avail¬ 
able and wlierein the law, of which the court is 


bound to take judicial notice (also lirouglit to its 
attention), clearly n(‘gatives availability of a])])ro- 
priation, or of any funds, subject to control or dis¬ 
bursement bv tlie officials against whom the man- 
date is directed, from which payment may be made. 
There is an embarrassment of authorities, how¬ 


ever, that nuuidamus or mandatory injunction may 
not issue in such circumstances, and if it be appro¬ 
priate to put forward authorities on a proposition 
so elementarv the following are selected for 
consideration: 
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AUTHORITIES | 

The entire control of public moneys is in Con¬ 
gress —vide the provisions of the Constitution, arti¬ 
cle 1, section 9, clause 7. | 

I 

The absolute control of the moneys of the! United 
States is in Congress; Congress is responsible for 
its exercise of this great power only to the |people, 
and it is entirely within the power of Congress to 
indicate the class of persons who shall not Oe paid 
out of the general approi^riations, but shall come 

to Congress for relief. Congress has a cbnstitu- 

1 

tional riiiiit to i)i*ohi])it the courts and the officers of 
the Government from passing upon or ipaying 
claims of specifi(‘d persons or classes of claimants. 
{IIartrase (1880) 16 Ct. Cls. 459, 484, aiffirmed 

(1886) 118 U. S. 62.) I 

i 

The disposition of the public moneys is I in the 
discretion of Congress, whose reasons can hiot be 
inquired into nor its will thwarted by executive 
officers or by the courts. {Mumford v. United 
States (1896) 31 Ct. Cls. 210.) ! 

i 

Authority for the use of public money clan not 
arise without very clear terms requiring it. (18 
Op. Atty. Gen. 174, 176.) 

j 

For the court to sustain the granting of a manda¬ 
tory writ in this case would be for the court to go 
directly contrary to the statutory provisions| in the 
cited surplus fund act of June 20, 1874. THe mis¬ 
chief intended to be remedied bv the act was that 

%/ 

of approt^riations continuing available for tlje pay¬ 
ment of Government obligations for a longer period 


I 

I 
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than three fiscal years from tlie date on which the 
appropriations first became available; that is, the 
statute fixes the definite period of three fiscal years 
within which the appro])riations, other than those 
specifically excepted, are subject to the order or cer¬ 
tificate of administrative or accounting officers of 
the Government to pay obligations of the United 
States for which the appropriations were made, 
and thereafter requires that those seeking pajmient 
under such appropriations not be paid, except pur¬ 
suant to reappropriation by the Congress. (15 Op. 
A tty. Gen. (1877) 357.) 

It follows ithat the absence of an appropriation 
is a c*i>m 2 >lete defense to an application for manda¬ 
mus or mandatory injunction to require the pay¬ 
ment of the salary of a public officer or employee. 

The ap])ellee ])ermitt(‘d the j)e]*iod of availability 
of the ai)propriation to lapse before asserting the 
so-called equitable right not to have the pay with¬ 
held. -Mandamus does not lie to compel payment 
of the salai-y of a public officcu* or emi)loyee 'vho 
takes no steps, as in tiie instant case, to compel 
])ayment of his salary until after the appropriation 
the legislature has made therefor lias lapsed and 
the unex])ended balance has been returned into the 
general fund of the Treasure in conrpliance with 
statutory law. {People ex rel. Downs v. Brown 
(1917) 281 III. 390. 118 X. K. (37, reported at 5 
A. i^. R. 563, and treatment of the sui)ject in subdi¬ 
vision II a, of the ANNOTATION to Mattox v. Board 
of Education commencing 5 A. L. R. 572.) 


Xo officer of tlie Government can pay a debt due 
by tile United States without an approprialjion of 
Congress, and, there being no appropriation! avail¬ 
able, payment of a claim for such debt by gbvern- 
ment officials can not be compelled by mandamus. 
(Hceside v. IVdlkcr (l)ist. Col. 1850) 11 Ho\y. 272, 
291.) If the claim of appellee is well founded the 
remedv is to be found in the Court of Claims 

I 

for payment of whose judgments Congress may 
appropriate. | 

A general pardon and amnestv granted bv the 
President has been held not to entitle one receiving 
their benelits to the i)roceeds of his propertv pre- 
viouslv condemned and sold under a confiscation 

^ I 

act, after such proceeds have been paid in^o the 
Treasury, as money once in the Treasury Can be 
withdrawn only in consequence of an appropilation 
made by law. (Knofe v. Uinted States (Ct. Cls. 
1877) 95 U. S. 149,154; 8 Op. Atty. Gen. 281.1) 

A mandatory injunction, like a mandamus] is an 

I 

extraordinary remedial process which is granted 
not as a matter of right but in the exercise of ^ound 
judicial discretion. It issues to remedy a wrong, 
not to promote one, and its office is to enfovee, not 

I 

to establish^ legal right. (Morri!^o)i v. Work, 266 
U. S. 481, 490; United States v. Deminfj, 57 Apj). 
D. C. 223.) I 

The failure to i)ay the salary of a public officer 
IS an official delinquency subject to be smmjiarily 
corrected by mandamus or mandatory injuiiction 
only if the duty to pay be at once plain, impe^'ative 
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and entirely ministerial; the duty not only must be 
merely ministerial but it must be a duty which ex- 
ists at the time when application is made for a sum¬ 
mary’ order to compel payment, and there is no 
duty to pay if there is no available appropriation 
in the custody or control of those against whom the 
order is sought, at the time of application. (Ness 
V, Fishe)\ 223 U. S. 683, 694; Smith v. Jackson, 241 
Fed. 747, 761; affirmed 246 U. S. 388; 20 Op. Atty. 
Gen. 626). 

In the leading case of Smith v. Jackson, cited, 
which 2 :>rincipally has been relied upon in the re¬ 
cent proceedings by mandamus and injunction on 
the part of Army and Navy officers to compel pay¬ 
ments of their current salary, without deductions 
for previous ovei*payments made tC) tliem, it is 
pertinent tojiiote that the relator, \Vm. II. Jackson, 
Judge of thg District Court of the Canal Zone, in 
his ])etition for writ ot mandamus against th(‘ re¬ 
spondent, H. A. A. Smith, Auditor of the Panama 
Canal, to compel the pa^Tnent of salary withheld 
by the respondent, was careful to allege that there 
had been an appropriation of funds by the Congress 
for the payment of his salary in a certain amount, 
that said funds at the time of fiting petition were 
available for that jmrposc and were in the custoclij 
and under the control of the respondent whose 
duty it was to make payment. None of these alle¬ 
gations was denied by the respondent except it was 
contended the salarv mig’ht be withlield to satisfy 
a debt found by the respondent, Auditor, to be due 
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I 


j 


the United States from the relator. The court 
found, as alleged by the relator, that appropriation 
for his salary by the Congress had been maide in a 
specific sum, that the appropriation was ayailable, 
in the custody or under the control of the respond¬ 
ent when the petition for mandamus was filed and, 
consequently, that the duty to pay merely was min¬ 
isterial. The repeated iteration of these findings 
in the lengthy opinion of Clayton, District | Judge, 
which was adopted in its entirety on appeal, dem¬ 
onstrates how essential is the availability of; an ap¬ 
propriation to the granting of such an orderJ (241 
Fed. 747, 749, 757, 758, 774.) | 

The case of Baker v. McCarl, etc., et ah, decided 
in this couj't Marcli 5, 1928, 24 F. (2d) 897, also, 
definitely recognizes the rule in the findings jof fact 
made bv the court as follows: I 


Ap])ellant is a lieutenant commander in 
the United States Navy, retired. Congress 
has appropriated f unds covering his pay and 
allowances, and these funds are now\i)i the 
possession of a disbursing officer of tli^ Navy 
and available for the purposes for \ which 
they were appropriated. * * * (.Italics 

ours.) 


CONCLUSION I 

I 

Onlv a small sum is involved in this case, fiut the 
principle is important and governs other cases, and 
without regard to the amount here involved b deci¬ 
sion is desirable. I 

But for the insistence of the appellee, over, objec¬ 
tion by appellants (R. 12, 13), that the jdecree 

i 

I 

I 
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should embrace the $150 witliheld from his April, 
May, and June, 1925, compensation, and which the 
appellants are powerless to ])ay for lack of an ap¬ 
propriation, this case would have been governed in 
the court below by the Pence cmr, 57 App. 1). C. 
159, and there would have been no necessity for 
prosecuting this appeal. 

We res])ectfully submit the order of the court 
below should be remanded with orders to modifv 
as it shall sOem appropriate to this court, on the 
authorities, to direct, and that the costs of present¬ 
ing the appeal to this court sliould be upon the 
appellee. 

Lko a. Hovkr. 

United States Aftorneij for the 

District of Columbia, 

R. L. Golzk, 

! General Counsel. 

✓ 

Gefnerat Accounting Office, 

H. O. Hoaglaxi), 

Attorney, General Accounting Office, 

For the Appellants. 
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IN THE 


QInun nf Apppala.Siatrtrt of (Eoltmtbta 


Ot'ToiJER Tkkm, 19*28. 


^(). 4 - 82 »). 


J. IiAYMoXD !M(’CaI:L, Com PTKOLLKr. GkXKRAL Of THE 
CxiTKi) States, Dwuuit F. Davis, SECRETAf.Y of 
War. axd Kexzie W. Walker, Chief of Fi>iAXCE, 
U. S. Army, Appellants, \ 


Thomas II. Kmersox, AppoJleo. 


BHIEF FOlx’ APPELLEE. 


STATEMENT OF CASE. 

Another Pay Slop})ai;e (.'ase. A])})ellant ^IcCa|rl, in 
auditinii’ tlie dishiirsinu* oflicer's aeconnt, elaimedl that 
the (lislmrsinii- oHieer had over-})aid appellee $919,120 on 
aeconnt of dependent mother allowances diirinij^ the 
])eriod July 1, 1923 to June 30, 1924, and disallowed 
that amount in tlie disbursing- officer’s acco|iints. 



o 


'\Vlieroii})oii, ap])c‘llaiits Davis and AValkor stopped a])- 
})ellee's ])ay at tlu‘ rat(‘ ot'^oO a inoiitli from April, 1925 
to Soptemker,! 192(5, inclusive and j{^l!).29 thereafter. 
A})})ellants contend that the $159 stop 2 )ed for April, 

^lav, and June, 1925, rcverti‘d to the dh’casnrv on June 

* • 

oO, 1927, that the court l>elo\v was, therefore, without 
})owei* to diHM'ce the paynunit of that amount to appel- 
l(*e, because wluu’eof they assin'ii erroi*. 

ARGUMENT. 

1 . 

The Contention as to the Reversion of the $150 to the 
Treasury is a Stock Argnment Made, Unsuccess¬ 
fully, by Appellant McCarl in the Cox Case, the 
Pence Case, and All Other Pay Stoppage Cases 
Examined. 

It was one of the })oints made in the ('ox ('dsr. It 
was one of the })oints made in the Pvuev Casv. And in 
the Pence Case, 18 Fed. (2d) 810, this court said that 
this })oint, with others, luul been denietl by its ruling 
in the C(tx Case. 


2 . 

Appellants Cannot Raise Here the Question of Avail¬ 
ability of Appropriation. 

A})])eilants Davis and Walker did not raise the (jues- 
tion below. piDidV(tight r. Paid, 27 Apj). D. C. 422; 
Xoniian r. C. S., 20 Ap]). 1). C. 494. Appellant McCarl 
was not commanded to make ])ayment, and can liave no 
interest in that ])rovision of the decree that commands 
his co-defendants alone to ])ay. Saiiehc v. Electro Ll- 
hration Coni pang, 4 App. D. C. 453. 
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3. 

In Any Event the Decree is Against Appell'^nts 

Personally. 

This case is not apiinst the United States no| a])pel- 
lants’ olliees; it is ai^ainst the a])i)ellants personally for 

j 

their ])ersonal defanlls. McCarl v, Cox, 8 Fed. {'2d) 
(j()9; McCarl r. Ponce, 18 Fed. (2d) 809; PobcrfM ik Bal- 
Icnfhic, 13 App. I). C. 47. | 

If app(‘llanls wrongfully handed over appellele’s sal- 
ary to the Ti*easnry which had no right to it, apd they 
cannot now g(‘t it hack, why not pay it themselvhs? 

j 

4. I 

If the Money Enjoined to be Paid is Properly Payable 
Out of Public Funds, Current Appropriations for 
the Pay of Officers of the Army are Available for 
the Purpose. | 

I 

Congress has established the i)ay of officers!of the 
Army. For each succeeding fiscal year it ])aSses an 
Act making approi)riatioiis, out of any money iin the 
Treasury not otherwise appropriated, for the siipport 
of the Army, familiar items of which are ‘‘For 'j)ay of 
officers of the line and staff’’; “For snhsistence|allow- 
ances”; “For rental allowances”. These items i!iy)pear 
year aft(‘r year. The ap])i’opriation acts contain no 
legislative inhibition against ])aying an officer put of 
current funds pay of which he has stood wrongfully 
(le])rived for more than two years. The Comptroller 
Ceneral in similar cases has found a way to cpmply 
with decrees to ])ay money which he had insisted had 
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reverted to the Treasury, and doubtless can do so ^ 

aii'ain. 

Ii(‘sI)(‘ct fully su 1 )mi11ed, 

S. T. Axskll, 

E. S. Bailkv, 

Ationn-fjs for Appellccs. 

Washiiiirton, I). C., 

January 14, 192J. 



